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Among the most common matters that young bankruptcy associates are likely to 

encounter are preference actions.  Initially, preference actions may seem unfair, even 

peculiar – after all, why should a debtor be able to retrieve transfers it made creditors to 

satisfy debts that were rightfully due?  In short, the reason is to insure equality of 

distribution among similar creditors by retrieving transfers made prior to the petition date 

to creditors that were preferred for one reason or another.  By keeping this purpose in 

mind, young practitioners can better understand what may seem like an overly 

complicated cause of action and the myriad of defenses to it.  What follows is a broad 

overview of the elements of and defenses to a preference action. 

Preference actions are provided for under 11 U.S.C. § 547(b), which allows a 

debtor to avoid any transfer of an interest of the debtor in property: 

(1) to or for the benefit of a creditor;  

(2) for or on account of an antecedent debt owed by the debtor before such 

transfer was made;  

(3) made while the debtor was insolvent;  

(4) made –  

(A) on or within 90 days before the date of the filing of the petition; or  

(B) between ninety days and one year before the date of the filing of the 

petition, if such creditor at the time of such transfer was an insider; and  

(5) that enables such creditor to receive more than such creditor would receive if  

(A) the case were a case under chapter 7 of this title;  

(B) the transfer had not been made; and  



A Defense or Preference? 

 

2 

 

(C) such creditor received payment of such debt to the extent provided by 

the provisions of this title. 

As a basic example of a preference action, consider a car manufacturer (hereafter, 

“Debtor”) that files for bankruptcy.  Debtor or a representative of Debtor’s estate may 

seek to recover a payment (“Payment”) that Debtor made to a trade creditor (hereafter, 

“Creditor”, e.g., an entity that sold Debtor parts, provided services, etc.) during the 90 

days preceding the filing of the bankruptcy case.  This 90-day period is the “Preference 

Period”. In order to make a prima facie case, the Debtor must establish that (1) the 

Payment was for Creditor’s benefit (e.g.., Debtor paid Creditor pursuant to an invoice for 

parts sold to Debtor); (2) the debt evidenced by Creditor’s invoice (“Invoice”) was 

incurred prior to the payment to Creditor; (3) Debtor was insolvent at the time of the 

Payment (note that section 547(f) provides that Debtor is presumed to be insolvent 

during the Preference Period); (4) Debtor made the Payment during the Preference 

Period; and (5) Creditor was paid more than it would have been entitled to had the case 

been filed as a Chapter 7 liquidation and the Payment not been made.  This last element 

requires the Debtor to show that the class of Creditor’s claim in a Chapter 7 liquidation 

would have received a smaller distribution than the preferential payment.  Absent proof 

by a preponderance of the evidence of every element above, the Payment is not 

preferential and cannot be avoided (in other words, Creditor would be able to keep the 

Payment). 

For Creditor, defending a preference action begins with attacking the Debtor’s 

ability to meet its burden to establish the predicate elements listed in section 547(b). 

Moreover, even if Debtor can prove all of the section 547(b) elements, Creditor can retain 
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some or all of the allegedly preferential payment if the payment to the Creditor is one or 

more of nine types listed under section 547(c), which represent defenses to the preference 

action. For purposes of analyzing Debtor’s alleged preferential payment to Creditor, only 

the three most common defenses will be considered: contemporaneous exchange for new 

value defense, ordinary course of business, and new value. 

Section 547(c)(1) states that the debtor may not avoid a transfer: 

(1) to the extent that such transfer was –  

(A) intended by the debtor and the creditor to or for whose benefit such 

transfer was made to be a contemporaneous exchange for new value given 

to the debtor; and  

(B) in fact a substantially contemporaneous exchange. 

In order to succeed on this defense, Creditor (note the burden of proof shift) must prove 

that (1) Creditor and Debtor intended the Payment to be a contemporaneous exchange by, 

for example, agreeing that Creditor’s goods would be paid for immediately upon 

delivery; and (2) the exchange contemplated by Debtor and Creditor was in fact 

contemporaneous. 

Section 547(c)(2) protects transfers:  

(2) to the extent that such transfer was in payment of a debt incurred by the 

debtor in the ordinary course of business or financial affairs of the debtor and the 

transferee, and such transfer was— 

(A) made in the ordinary course of business or financial affairs of the 

debtor and the transferee; or  

(B) made according to ordinary business terms.   
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 To succeed on this defense, Creditor must first show that the debt owed by Debtor, as 

evidenced by the Invoice, was a debt incurred as a normal, arms-length transaction; 

essentially, that nothing was out of the ordinary about it.  Then, Creditor must prove 

either that the payment in the Preference Period was consistent with payments from the 

Debtor to Creditor during any pre-Preference Period relationship (i.e., length of time) and 

payment history (i.e., amount or form); or that it was made on terms consistent with 

payments in the industry.   

             For example, if Debtor had historically paid Creditor’s invoices within thirty 

days of receipt by check over the five years they had been doing business together, and 

the Invoice was paid within thirty days of receipt by check, then Creditor would likely be 

able to establish that the Payment was made in the ordinary course of business of Debtor 

and Creditor.  Alternatively, if the Invoice was paid within thirty days by check and 

Creditor  established that invoice payments within thirty days by check was common in 

the automotive parts manufacturing industry (through the use of expert testimony or other 

such evidence), Creditor would establish that the Payment was made in the  ordinary 

course of business of the industry. 

Finally, section 547(c)(4) protects transfers: 

(4) to or for the benefit of a creditor, to the extent that, after such transfer, such 

creditor gave new value to or for the benefit of the debtor— 

(A) not secured by an otherwise unavoidable security interest; and  

(B) on account of which new value the debtor did not make an otherwise 

unavoidable transfer to or for the benefit of such creditor. 
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To succeed on this defense, Creditor must establish that it continued to provide Debtor 

with goods or services (i.e., the “new value”) after the Payment occurred but during the 

Preference Period.  If so, Creditor can offset that new value amount against the Payment 

amount.  In practice, that means if the Payment was made for $50,000 on September 1 

and Creditor provided new value in the amount of $40,000 on September 15, Creditor’s 

preference exposure would be $10,000. 

In conclusion, the best practice is to always know how your particular jurisdiction 

interprets these statutes, as said interpretations can vary drastically from Circuit to Circuit 

or district to district.  Future articles will address the countless nuances in section 547 

jurisprudence. 


